Section4.04 “Nemes. . ..

v Notvvlthstandm y any in
fo the contrary, except as expressly provided in the
 Buyer Intellectual Property License or the.
of its Affiliates (including without limitation
use, nor shill Bugeror any of ils Affilites
Companies) use, any of the corporate names, ervic :
. acronyms, domain names, vanity telephone numnbers or othiér Proprietary Rights of Seller
or any-of its Affiliates in any jurisdiction, including without limitation the names and
service marks “SAFECO,” “SAFECO NO d ai atite, mark or telephonie
mumbgr containing the word “SAFE” (including, as applicab \e-corporate or trade
. .. mames of the Acquired Companies), 0
by, licensed to or used by Seller or any of its Affl
' design, acronym, domain name or; vanity telep

or that is confusingly similar to the corporate names, trade namasi', ervi

‘designs, acronyms, domain names or vanity telephone numbers of Seller or any of its
. Affiliates. ‘Except as expressly provided:in the Transitional Tr demark License, as soon
as reasonably practicable after the Closing:Date, Buyer shd o
“Companies.to-change their names, and.,;,ﬁlq.;théf appropriate:doguments

ftade names, Setv1 -logos, désigns,

governmental-agengies.to effectuate such change 0f names, to the extent necessary o

remove such corporate names, trade names, service marks, logos ot acronyms.(i) of Seller -
. and its Affiliates.or (ii) containing the word “SAFE.” Following the Closing Date, other St

than as-expressly set forth in the Transitional Trademark License; the Buyer Intellectual . - L
Property. License or the IP Side Letters, no license or. other agreement to use any .

_-corporate names, trade names, service.marks, logos; designs, acronyms, doinain names; .

yamity telephone numibers or other Proprietary Right of Seller.or any of its Affiliates shall

be deemied to exist between Seller, or any of its Affiliates, and any of the Acquired

Companies by operation of law, past practice or otherwise, and any such license or other

agréement currently in effect shall terminate at Closing. '

(b)  The parties hereto acknowledge that any damage caused to Seller or any of
its Affiliates by reason-of the breach by Buyer or any of its Affiliates .of this Section 4.14
would cause irreparable harm that could not be adequately compensated for in monetary
damages alone; therefore, each party agrees that, in addition to any other remedies at law
or otherwise, Seller and any of its Affiliates shall be entitled to an injunction issued by a
court of competent jurisdiction restraining and enjoining any violation by Buyer or any of
its Affiliates of this Section 4.14 and Buyer further agrees that it will stipulate to the fact
that Seller or any of its Affiliates, as applicable, has been irreparably harmed by such
violation and not oppose the granting of such injunctive relief. . ‘
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.,.W.M
7 ‘«-?
. - .

- the Sold Assets never occurred

mterpreted to mean that June AdJusted Statutory Book Val‘ue

paid by Seller to the apphcable Acqmred Compames Wrt 1
of all the Sold Assets is completed Buyer and Seller ackn_
effect of any paymeit described in this'Section 4. 15(b) shiil be’
June AdJUSth Statutory Book Value for- purposes of Sectiofi’l ; -
impact would have the effect of incréasing or deereasmg TFurie Adjusted Statutory-Beol{'Value '
For the avoidance of doubt, the preceding sentence will be interpreted to meanthat June
Adjusted Statutory Book Value will be calculated as if no such payment ever occurred. Any
intercompany obligations relating to the payments required pursuaiit to this Section’ 4 lS(b) shall
be exempted from: the covenant to unwind mtercornpany obligations | set forth in- Seotron 4,13,

Seotlon 4 16 Other Transactrons From the dateof thls Agreement to “of
(1) the tenmnatron of this Agreement and (ii) the Closrng, none of Seller, any Subsrdrary of Seller
Or any ( other Afﬁhate of Seller shall, nor shall they penmt any of the1r respeotrve agents
directors, officers, employees advisors (including therr ﬁnanc1al legal and accounting. advrsors)
or other representatlves to, dlrectly or mdn'ectly, encourage, sollert initiate or partlclpate n
discussions or negotlatrons with, or provide any information or assistance to, or enter mto any
agreement with; any Person or group (other than- Buyer and its. representatrves), concerning any
merger, consolidation, sale of securities, share exchange. or any other businéss,conibination,
reorganization, recapitalization or similar transaction involving the Acqurred Compames or any
sale, lease, excharige, transfer or other disposition of over 5% of the assets of the Acqurred
Companies, it being understood that this covenant shall not apply to any securities held in the
Investment Portfolio. Without limiting the foregoing, it is understood that any violation of the
restrictions set forth in the preceding sentence by any officer, director, stockholder or other
representative of Seller, any Subsidiary of Seller or any other Affiliate of Seller, whether or not
such person is purporting to act on behalf of Seller, any Subsidiary of Seller, any other affiliate
of Seller or otherwise, shall be deemed to be a breach of this Section 4.16 by Seller. From the -
date of this Agreement to the earlier of (i) the termination of this Agreement and (ii) the Closing,
in the event that Seller any Subsidiary of Seller or any other Affiliate of Seller receives a
proposal relating to any such transaction, Seller shall promptly notify Buyer of such proposal and
deliver a copy of such proposal to Buyer.
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(A) reas ly ) -S4 .
and (B) using. eommermally reasonable efforts to fac1htate the maklng of the Excess Cap1ta1

Dmdend
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v shall causeto-be deliversdto
| of direct s), effective 1mmed1ate1y
d 11) o the ex_tent requested by

Sect1on 4 18 Further Assurances From time to time, s and when requested by any
' o, O, cause 1o be executed and dehvered all such

Seotlon 4 19 No Sohcltatlon

(a) ‘Fora penod of thrée (3) years from the Closmg, Seller shall not, and shall

cause its Subsidiaries not to, d1rect1y or indirectly, solicit for employment or employ any

4 Busmess Employee withéut the prior written consent of Buyer; p_rowded that: ‘(1) the

' placmg ‘of dn adveitisement of a position available to a member of the public generally;
“and the hlnng of any Business Employee in response to such an advertisement shall not
constitute a breach of this Section 4. 19(4); and (ii) this obligation shall not prevent Seller
or any of its Subsidiaries from employing, mandating or otherwise engaging any
Business Ernployee (A) whose employment with Buyer or its relevant Subsidiaries has
been terminated by Buyer or any of its Subsidiaries or (B) who has resigned from
employment with Buyer or any of its Subsidiaries, provided that such employee has not
‘been contacted by or engaged in any discussions with Seller or any of its Subsidiaries
regarding employment prior to such employee s notlfymg his or her employer of his or
het intent to resign.
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Fee i

of ﬁve (5) years from the Closmg, Seller shall not, and shall
ites not:to, (1) dlrectly or mdn‘ec’tly, élevelop, market or sell

s §imilar in type to'the Life-& Annuity Contracts.and the type
ie Trivestment Adviser Subsidiaries or Bioker/Dedler Subsmhanes '
he! C]osmg Date, (i) éstablishi iri the Um d Sttes: -any new

es inrthe activities described in the’ precedmg clause () or (iif)
license, transfer or sthierwise convey in the United States any trademark of Seller or any
of its Affiliates ised by the Acqu1red Compames prior to"the Closing toany person that

 has indicated an intention to or is reasonably likely to engage in such activities (the

activities described in clauses (i)-(iii), “Competitive Activiti»esf’)'.

[[NYCORP:2357394v19:4732W:03/16/04--04:22 p}) 76



result of (1)’the development marketmg or sale of products of a type not sold by fhe

Acqmred Companies (including the InVestment Adwser Subsmhames and Broker/Dealer
Subsidiaries) at the time of the Closmg, (11) Competltwe Activities conducted ‘by Talbot
: Fmancla] Corporatmn and ifs. sub31d1anes at the time of the Closmg, (Git) any activities
o (th: er. Competltwe Activities or otherw1se) by any Pétsonor business that 1 merges with
or' acqu1res Sellet or any of i its’ Afﬁhates or any mterest in either; ‘whether through merger
’(whether forward reverse or reverse tnangular ifi structure) stock purchase, asset
' purchase or othervmse so long as for the first year following the consummation of any
' such transactzon the directors of the Seller and its Af:ﬁhates (or any Persons des1gnated
by the Seller ot its. Afﬁhates) do ot constititte a maJonty ofthe board of directors of the
acquirer ot the sirviving company; (1v) the acquisition by Seller or its" Affiliates of any
Person or business that is engaged in-Competitive Activities,. 8o long as the Competitive
Activities accounted-for less than 35% of the consolidated révenues of such Pétson or
- busmess for the 12 months ptior to such acquisition; or (v) the ownership by Seller or any
of its Afﬁha s"of (A) less than. an-aggregate of 5% of any class-of stock of a Person
» engaged,_ dir tly or. indirectly, in Competltwe Activities; prowded, that such stock is
listed on a national securities exchange oris quoted on the National Market System of
NASDAQ, (B) Iess than 5% in value-of any 1nstrument of indebtedness of aPerson .
engaged, d1rectly or 1nd1rectly, in Compeutlve Activities; or ©)a Person or any interest
-in a Person that engages, directly.or indirectly, in Competmve Activities if such
. Competmve Act1v1t1es account for less than 35% of such Person’s. consolidated annual
revenues. ' : -

(¢) The “parties hereto acknowledge that any damage caused to Buyer or any
of its Affiliates by reason of the breach by Seller or any of its Affiliates of this
Section 4.20 would cause irreparable harm that could not be adequately compensated for
in monetary damages alone; therefore, each party agrees that, in addition to any. other
remedies at law or otherwise, Buyer and any of its Affiliates shall be entitled to an
injunction issued by a court of competent jurisdiction restraining and enjoining any

- 'violation by Seller or any of its Affiliates of this Section 4.20 and Sellér further agrees

that it will stipulate to the fact that Buyer or any of its Affiliates, as apphcable has been
irreparably harmed by such violation and not-oppose the granting of such 1n3unct10n
relief.

Section 4.21 ~ Assignment of Confidentiality Agreements. Prior to or at the Closing,
Seller shall cause any confidentiality agreements entered into by Seller or any of its Affiliates
since September 1, 2003 relating to the Acquired Companies or any properties, assets, liabilities
or activities of any Acquired Company in connection with a sale or disposition that are not
agreements to which an Acquired Company is a party, to be assigned to an Acquired Company
unless expressly prohibited by the terms of such confidentiality agr eement.
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BN

| Closmg, nell!h@l‘t] 1y

. Seller

;, Sectlon 4 22 Ac ons Affe i ng June Admsted Statutory Book Value After the
o fail to;take any.action or permit any Acquired

. n-each: case for the purpose of ejther-(3) shifting
statutory mcome or- surplus ﬁ'om the penod before June 30 2004 to the penod follomng June

AdJusted Statutory Book Value or deereasmg the Closmg Consuleratlon to the detnment of

Conehtlons to Eac P arty’s Obligations, The respecﬁtle ooligetions of
S hin-Section 1.1 shall be subjeot to the fulﬁllment or
ng co amons ' .

Sectlon 5 1

N

'wa1v_ _ ator pnor to the Cloemg .e Atne follox

no Law Order or other legal restramt or prolnbltron enacted entered
d org any Governmental Entlty (colleetwely, “Restramts”) shall be

R (0 any waitlng penod apphcable to the transactlon set forth in Sectlon L1
under the HSR Act shall have explred or'been términated. :

Section 5.2 Conditions to Obligation of Parent and Buyer. The obligatlon of Parent -
and Buyer to effect the'transactions.set forth in Section 1.1 shall be subject to the fulfillment or
waiver at the Closing of the following additional conditions:

(2) Seller and GAC shall have performed or complied with in all material
respects all covenants and obligations that are required to be performed or comphed with
by them under this Agreement on or prior to the Closing;

(b) each of the representatzons and warranties of Seller and GAC in this
Agreement (dlsregardmg all qualifications and exceptions therein relating to materiality
or Material Adverse Effect) shall be true and correct as of the date of this Agreement and

as of the Closing Date as if they were made on and as of the Closing Date (other than
such representations and warranties that expressly address matters only as of a certain
date, which need only be true and correct as of such certain date), except where the
failure of such representations and warranties to be true and correct, individually or in the

aggregate, would not reasonably be expected to result in a Material Adverse Effect on the
- Acquired Companies, taken as a whole;
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{©) 'Paren’t shall hiave received certificates 'sié’ned by the chief exeoutive officer
and oluef ﬁnanmal officer of Seller to the effect of Sections. 5.2(a) and (b),

(d.) Seller shall have executed and dehvered each of the Transacﬁon
Documents and ' : o : :

()  Parent and Buyer shall have received proceeds from sources of Financing
in an amount sufficient to pay the Closing Consideration and to pay all fees and expenses
’reqmred to be paid by Parent and Bulyer in corinection with the transactions contemplated
in this Agreement and the other Transac’uon Documents

Section 5. 3 Condltlons to Obhgatlon of Seller and GAC The obhgahon of Seller and
GAC to effect the transactions set forth in Section 1.1 shall be sub_] ectto the fulﬁllment or waiver
at the’ Closmg of the followmg addmonal condmons . '

(a) ~ Parent: and Buyer: shall have performed or comphed with in- all matenal
- respects all-covenants and obligations that are requited to be performed or comphed with
by them under this Agreement on'or prior to the Closing;

(b) “each of the representations and warranties of Parent and Buyer in this
Agreement (disregarding all qualifications and exceptions therein rélating to materiality
or Material Adverse Bffect) shall be true and correct as of the date of this: Agreement and
as ofthe Closing Date as if they wére made on and as of the Closing Date (other than
such representations and warranties that expressly addréss matters only as of a certain
date, which need only be true and correct as of such certain-date), except where the
failure of suchtepresentations and warranties to-be true and:cotrect, individually or.in the
aggregate, would not reasonably be expected to result irr a Material Adverse Bffect on
Parent or Buyer '

(©) Seller shall have received a certificate mgned by the chief executive
officer and chief financial officer of each of Parent and Buyer to the effect of
Sections 5.3(a) and (b);

(d)  at the Closing Date: (i)-at least seventy-five percent (75%) of the
members of the Investment Company Boards of any Registered Investment Company
which has approved a new investment advisory contract shall not be “interested persons™
(as such term is defined in the Investment Company Act) of that Acquired Company
Subsidiary that will act as investment adviser to such Investment Companies following
the Closing Date, or the Acquired- Companies or of any of their Affiliates that was the
investment adviser of any such Investment Company immediately preceding the Closing
Date; and (ii) the requirements of Section 15(f)(1)(B) of the Investment Company Act
shall have been complied with in that no “unfair burden” shall have been imposed on any -
of the Registered Investment Companies that are management investment companies as a
result of this Agreement, the transactions contemplated hereunder, new Investment
Company Advisory Agreements or otherwise; and

\

(e Parent and/or Buyer, as applicable, shall have executed and delivered each
of the Transaction Documents.
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ARTICLE VL.
TERNHNATION

Section 6.1  Termination. This Agreement may be terminated and the uransactlons set
forth in Sectron 1. 1 contemplated hereby may be abandoned it any tlme pnor to the Clo smg

(a) by the mutual written consent of Parent Buyer and Seller

Cb) by Parent Buyer or Seller, if a court of competent Junsdretlen or; other -
Govemmental Entlty sllall have:issued an Order ortaken any other actlon perrnanently o

- restraining; enjoining or etherwise prohibiting the transactions set: forth.in. Section 1.1-and. .
* such:Order or otheraction shall have become final and nonappealable; '

(c) by Parent or Buyer, if Seller or GAC shall have materially breached or
failed to perform any of theirrespective representations, warranties, covenants or other
agreements contained in this Agreement, which breach. or failure to perform (A) - would
give rise to the failure.of a.condition set forth in Section 5. 2(a) or Section 5:2(b) and
" (B)is incapable of being cured, or is not cured, by Seller.or GAC, as: apphcable, within
thirty (30)-caléndar:days following receipt.of written: notlce of such breach or fa1lure 1o
perform from Parent or Buyer ' : : :

(d) by Seller,. 1f Parent or Buyer shall have matenally breached or faﬂed to
perform any of their respective representations, warranties, covenants or other
agreements:contained-in this Agreement, which breach-or: “failure to perform (A) would
give rise to the failure of a condition set forth in Section 5.3(a) or Section 5.3(b) and
(B) is incapable of being cured, or is not cured, by Parent or Buyer, as applicable, within
thirty (30) calendar days followmg receipt of wntten notice of such breach or fallure to
perform from Seller; or : :

(e) by Parent or Seller, if the Closing shall not have occurred on or before the
nine month anniversary of the date of this Agreement; provided, however, that the right
to terminate this Agreement under this Section 6.1(e) shall nct be available to any party
whose failure to fulfill materially any covenant or obligafion under this-A greement has
been the cause of, or resulted in, the failure of the Closing to occur on or before such
date.

Section 6.2 - Procedure for and Effect of Termination. In the evert that this A greement
is terminated and the transactions set forth in Section 1.1 are abandoned by Parent or Buyer, on.

" the one hand, or by Seller, on the other hand, pursuant to Section 6.1, written notice of such

termination and abandonmenit shall forthwith be given to the other parties and this Agreement
shall terminate and the transactions set forth in Section 1.1 shall be abandoned without any
further action. Ifthis Agreement is terminated as provided herein, no party hereto shall have any
liability or further obligation to any other party under the terms of this Agreement except (i) with
respect to the willful breach by any party hereto, and (ii) this Section 6.2, the second sentence of

Section 4.2(a), Section 4.5, Article VII and Sectiofi 8.5 shall survive the termination of this
Agreement.
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ARTICLE VII
INDEMNIFICATION

Sectlon 7 l Indemmﬁcatlon by. Seller and GAC SubJect to the lnmtatmns set forth .. -

Section 7.3,-from and after the Closing, Seller and GAC, , joiftly and severally, shall mdemmfy,
defend and hold harmless Parent, Buyer,-each of their respective Affiliates and each of their
respectlve officers, directors, employees, agents and representatives. (the “Buyer Indemmnified
Parties™) from -and against any and all claims, losses; damages, liabilities, obhgatmns or.
eXpenses, including reasonable legal fees and expenses (collectivély, “L@sses”"), as:incurred,

. payable promptly upon written request, o the.extent.arising or resulting fronr orrelating to any
of the following (except for-any items relating to. Taxes, wl:uch shall be govemed excluswely by
Section 7. 5) -

(a) . ‘any’ breach of any representanon or warranty of Seller or, GAC contamed
. in this Agreement (it being-agreed and acknowledged by the parnes that for. putposes of -
Parent and: Buyer’s right to 1ndemmﬁcat10n pursuant to this'Section 7.1 the. .
fepresentations-and watranties of Seller.and GAC -{except for the'.r resentations and
warranties set forthin (i) the second and fourth sentences in' Secti ,a)(n}, (i) clause
(C) of.the first seritence of Section 2.7(a)(iii) and (iii) the next to Tast sentente of" Section
2.22(e)) shall be deemed not qualified by any references. therein to matenahty generally
or to Whether ornot any breach results or may resultin a Matenal Adverse Effect)

(b) any breach of ary covenant of Seller-and- GAC contamed in tlns
Agreement; .

- () any failure by an Investment Adviser ‘Subsidi;afy-‘o,r a Registered
Investment Company to be, or at any time since their adoption to have been, in
oomphance with its respectlve RIC Procedures; or

(@  any failure (i) by an, Insurance Subs1d1ary to disclose in its marketing and
sales ‘materials, to the extent reqmred by applicable Law, any of its Financial’
Intermediary Arrangements or (i) of any such Financial Intermediary Arrangement to
comply, or at any, time to have complied, with applicable Law.

Section 7.2 ndemmﬁcatwn by Parent, Buyer and the Acgmred Companies. Subject
to the limitations set forth in Section 7. 3, from and after the Closing, Parent, Buyer and the
Acquired Companies shall indemnify, defend and hold harmless Seller; GAC, each of their
respective Affiliates and each of their respective officers, directors, employees, agents and
representatives (the “Seller Indemnified Parties”) from and against any and all Losses, as
incurred, payable promptly upon written request, to the extent arising or resulting from or
relating to any of the following:
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", Section 73

, be a breach then the ﬁve contracts together would be cons1
- which each such undiscloged contract would bean “mdmdual amount of Loss”) and (Y')
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(8  any breach of any representation or warranty of Parerit or Buyer contained

" in this Agreement (itbeing agreed-and acknowledged by the parties that for purposes of

Sellerand GAC’s right to indemnification pursuant to, this Section 7.2 the representations

- dnd warrafifies'of Parént-and Buyer shall be'deemed-not qualified by:any:references,
- thefein 10 materiglity generally orto’ whether or not any breach results or may tesultin a-

Materral Adverse Effect), or -

s(vb) - any: breach of any covenant of Parent or Buyer contalned in thrs

leltatmns -on: Indemm 8

- (a) None of the Buyer Indemmﬁed Partres shall be entrtled to. assert any right
mdemmﬁcatro ;under Section 7.1(a) until (1) each mdmdual amount ‘of Losses’
otherwxse due the Buyer Indemnified Barties exceeds $250,000 (the “De: Miniinis

! “Arhoun ”) (provrded that . (X) the teri “mdrvrdual amount of Losses” shall mean-each
_individual breach of a partrcu] ar War.ranty and not the aggregatlon of 1nd1v1dual breaches
' ‘of a partrcular Warranty 1nto a smgle breach (e g if Seller farled to d1sclose fivé contracts

of { those contracts would
dered multrple breaches, of -

for purposes. of the.calculation of the Loss with. respect to such: mdrvrdual breach, a series
of separate Losses. caused by or resulting from the same 1nd1V1dual ‘breach shall be

. aggregated (e.g., if an individual breach causes or results in two separate Losses of

$200,000 each, such Losses shall be aggregated to a sum-of $400,000 for - purposes of
determining whether the “Loss” with respect to such individual amount is less than
$250;000)) and (ii) the aggregate amount-of-all.the Losses actually suffered by the Buyer

. Indemnified Parties exceeds 3:0% of the Purchase Price: (the “Deductlble Amount”), and
‘then only to the extent such Losses exceed, in ‘the aggregate, the Deductible Amount For

the avoidance of doubt; indemnification for Losses arising from breaches of any-of
Séctions 2.7(a)(V), 2.21(b)(xxi)-(xxiv) and 2.22(1)-(n) shall not be subject to either the
De Minimis Amount-or to the Deductible Amount, and all such Losses shall be
indemnified beginning with-the first dollar of Loss... Anything in this Agreement to the
contrary notwithstanding, in no event shall Seller er GAC be required to indemnify
Parent, Buyer, any Acquired Company or the Buyer Indemnified Parties for Losses
pursuant to Section 7.1(a) in-any amount exceeding 65% of the Purchase Price (the
“Cap”); provided, that the Cap shall not apply.to Seller’s and GAC’s requirement to
indemnify Parent, Buyer, any Acquired Company or the Buyer Indemnified Parties for

.- Losses pursuant to Section 7.1(a) with respect to a breach of the representations and
~ warranties set forth in Sections 2.1, 2.2, 2.3, 2.7(a)(v), 2.21(b)(xxi)-(xxiv) or 2.22(1)-(n), -

and any indemnified Losses in respect of such representatlons and warranties shall not
count against-the Cap. :
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_ (b) None of the Seller IndemmﬁedP hall,be ent1t }d:to assert any nght
-to indemnification under-Section 7.2¢a) until (1
otherwise due the Seller Indemuified Party-exc it} "oV
- that (X) the term “individual amount, of Losses?. shall:mea each mdmdua] breach of a
particular warranty and not the aggregation of individual breachesof a partrcular
warranty into a single breach (e.g., if Buyer failed to disclose five contracts under a
" particular watranity; and- the failure to' disclose any-one of those ‘contracts would be a
breach, then the five contracts together would be considered multiple bréaches; of:which
each such undisclosed contract would be an “individual amotmt of Loss”) and (Y)) for
purposes of the calculation of the Loss with respect to sucheindividual breach, a series of
separate Losses caused by or resulting ! from the same individual breach shall be
aggregated (e.g, ‘if an individoal breach catises orresuI two  Separate Losses of
$200,000 each; such. Losses shall’be aggregated to a sufni‘of $400 00 "fcrp i “eses of
determmmg whether the “Loss™ wrth respect to such i aft hah * 7
.$250 OOO))and (11) the aggregate amount of all: the Lo ses otually suffered
Indemmﬁed Parties exceeds the Dedué’nble Amoun’c and théh only to the ext
. Losses exceed, in the aggregate the Deductfble ‘Ariount. AnytHinhgi  th
the contrary notwithstanding, in no-event. shall Buyer bé'required-to inde S
" GAC.or the Seller Indemiiified Parties for Losses pursuant 6 Section™7. 2(a).:m any -
‘grount exceeding the Cap; prowded, however that-no-suéh’ lnmtafrons (B) shall affect
Parent’s and Buyer’s obli gation 10 ] pay the Purchase Pnce or(B) apply to Parént’s and
Buyer’s cbhgatlons to indemnify Seller, GAC or the: Seller Tiidemnified Parties for -
Losses pursuant to Section 7.2(a) (solely with respect toa breach of the represen“tatrons
and warrantxes set forth in’ Sectlons 3.1 or 3 2) : :

(c). No party hereto shall'be hable to ’che others’ for mdrrect speclal mmdental
- tonseguential or punitive damages ¢claimed by such other: party or parhes as the case may
be, resulting from such first party S breach of its representatrons warranties-or covenants
- hereunder. }

(@) No Buyer Indemmﬁed Party shall berenhtled to indemnification (1) w1th
“respect to any particular Loss-to the extent spec1ﬁc provision or reserve for such matter is
made in the June Financial Statements-or in the notes thereto or in an Adjustment
Memorandum, as applicable or (ii) with respect to any matter that has been decided by
the Accounting Expert (and which is expressly addressed ‘as havmg been decided in the
written findings of the Accountmg Expert).

(e) Each party shall have the right to retain copies of all documents delivered
or made available by or to such party or its Affiliates in connection with the transactions
contemplated hereby to the extent reasonably required for the purpose of defending any
claim against it under this Agreement or enforcing its rights hereunder (including making
any claims or counterclaims against third parties pursuant to Section 7.4).

Section 7.4 - Indemnification Procedures.
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cla:un by a ﬂmd party or the imposition of any peﬂnalty.or assessment for which indethnity
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(@) Procedmes:Rclatm. "‘to Indemnlﬁcahon of 'I‘hlrd Party Clalms Except as

f‘iothermsepmwﬁed inthisAgreenient; if. ‘-y‘partyst(the “Iidemnified Party’?):receive

written notice of the commencément of afy action or pro ceedmg or the asserhon ofiany

prejudlced thereb’ ie Inde thi (3(9) days from recelpt of

s any sucn notce of rty Claiidé O‘assume the defense therc_ef It

" hght %o ussume the defense of -
,e'th caunsel of 1ts ch@nce The :

any papers ot consént to the- entry of any judgment or-enter into. any setflement with -
respect to ‘the Third Paity Claim withouit the prior: wiitten consent-of the Indemnifying
Party and (iii)he Indemnifying Party will mot (A) admit to afiy:wrongdoing or {B)
consent to the entry of any judgment or enter into any settlement with respect tothe Third
Party Claim to-the extent such judgment-or settlement provides for equitable relief, in
each case, Without the’ prior Written conisent of* the Thdemnified Party (such written
consent will not be withheld or delayed unreasonably) The parties will use: -
commerclally reasondble efforts to minimize Losses from Third Party-Claims and will act
in good-faith in responcung to, defending against, settling-or otherwise dealing with such
claims." The partles willalso cooperate in any such defense and give edch other
reasonable access to all informatiori relevant thereto. Whethier of not the Indemnifying
Party has assumed the defense, such Indemnifying Party ‘will not be obhgated to
indemnify the Indemnified Party hereunder for any'settlement entered into or any
judgment that was consented to without the Indemnifying Party’s prior written consent.
Notwithstanding the foregoing, the Indémnifying Party shall not be entitled to assume the’
defense of any Third Party Claim (and shall be liable for the reasonable fees and

expenses of counsel incurred by the Indemnified Party in defending such Third Party
Claim) if the Third Party Claim seeks an order, injunction or other equitable relief or
relief for other than money damages against the Indemmified Party that the Indemnified
Party reasonably determines, after conferring with its outside counsel, cannot be

separated from any related claim for money.damages. If such equitable relief or other
relief port10n of the Third Party Cldim can be so separated from that for money damages
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1ify: ng Party from habrhty on account of thls mdemmﬁcatlon,
#oithe-exténtthat the Indemnifying Party is. actually prejudiced. thereby.
1ty ¥ '11 -haye thrrty (3 O) ,days fromrre -erpt of any such not1ce to give

na , 1d doc"“ ents relatmg to such matters furmshmg employees to
thed inv_ t1 gatron defense and resolutron of ‘such matters and prowdmg legal and

=~drspute ‘ ’lrablhty to the Indemmﬁed Party under Sec’uon 7 1 O 7 2 such clarm
specified by: the Indernnified Party in:suchnotice shall be. co:nclusrvely deemed a liability
of the Indemnifying. Party underiSection 7.1 or 7.2 and the Indemmfymg Party shall pay

* the-amount-of Such+ liability to-the Indemnified Party on demand -or,in the case of any
notice:din which the amount-of the: ¢laim (or-any portion thereof) is-estimated, on such
later-date when the:amount: of such clalm (or such port1on thereaf) ‘becomes ﬁnally
deterrmned : : . ..

A (c) F or purposes of thls Artrcle VII, all Losses (x) shall be computed net of

-(i) any Tax: benefit resulting therefrom to the Indemnified Party, (11) any amounts actually
recovered:by the Indemnified Party under insurance.policies with respect thereto and
(iii) any amounts actually recovered from third parties based on claims the Indemnified
Party has against such third parties which reduce the Losses sustained bysuch
Indemnified Party; provided, however, that, in all cases, the timing of the receipt or
realization of insurance proceeds or Tax benefits or Tax costs.or recoveries from third
parties shall be taken into account in determining the amount of reduction of Losses that
is not considered a purchase price adjustment, and (y) shall be increased to take account
of any net Tax cost incurred by the Indemnified Party arising from the receipt of
indemnity payments hereunder (grossed up for such increase). '

- (d) Each party shall cooperate with the other with respect to resolving any
clarm or liability with respect to which one party is obligated to indemnify the other party
hereunder, including by using commercially reasonable efforts to mitigate or resolve any
such claim or liability; provided, however, that such party shall not be required to make
such efforts if they would be detrimental in any material respect to such party.

(&) Buyer and Parent agree that prior to any Buyer Indemnified Party
submitting a claim for indemnification for Losses arising or resulting from or relating to
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there has been a breach of a SAP R ]

(C) At 1ts optlon S“_lel‘ima

. o (D) the Reviewer shall review the bases for theBuyer's claim that therethas been a’
' Abreach o.f a SAP Rep and shall W1th1n a reasonable t1me (but in no event more than 20

Concluswn") statmg Whether the Revlewer beheves that it1 1s reasonably hkely t"hat‘:there a
has been a breach by, Seller or GAC of a SAP Rep '

A If the Rev1ewer Conclusmn states that theé Revwwer beheves that 1t is reasonably
hkely that there has been a- ‘breach by. Seller or GAC. of 4'SAP: Rep, then the apphcable
Buyer Indemnified Party may submit its claim for 1ndenm1ﬁcat10n for Losses ansmg or
resultm g from or relating to such breach pursuant to Sectlon 71 ¢
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- sentence ofithis.Se

% ! twithsta nything fii this Agréemeht to the :
contrary, Seller an shal Iy'and severally, indemnify, défénd and hold harmiless the N
' Buyer Indernified Parties from (i) all Hability for Taxes of thé Acquired Corapatiies with respect
to any Pre-Closing Tax Period, (if) all liability for Taxes of any person with whom any of the
Acquired Companiesor their Subsjdiaries joins or has ever joined in filing any affiliated,
' d, ¢ fy Tax Rétirn prior torthe Cloging Date, (i) all Losses with
ions and watranties set forth ih Sections 2.19, 2.21((b)(xvii)
'35(d) and the coverarits set forth in Sections 4.8, 410(D) and
d.(iv)all for reasonable legal fees and expenses attiibutable to any item
described.in-clauses (i) through (fii). It is agreed and ackriowledged by the'parties that for
purposes of Seller and GAC’s right to indemnification pursuant to-clause (iif) 6f the preceding
| this. Section 7:5, the fepresentations and warranties of Seller and GAC set forth in
Section2:19.shall b ed not qu by any reférences thereinto materiality generally or
to whether or not any breach results ormay resultin a Material Adversé Efféct. Forthe
avéidance of doubt, the limitations set forth in Section 7.3 shall not apply‘to indemnification
tlom 7.5, pi ded,hOWeVﬂa that _QQ.Buyer Indemnified Party shall be entitled to
tto this Sec 5 (1) with tespect to any Tax to the extent specific
erve,for. such Tax is made in the June Financial Statefmen s ot in the notes thereto
or in an Adjustment Memorandur, as applicable or (ii) with, respect to aily rriatter that has been
decided by the Accounting. Expert (and which is expressly addressed as having been decided in
the writfen findings of the Accounting Expert). o

gp‘. S
(¢).and 2

4.10(g):and-(iv)

6 ¢

provision orress

. Sec irvival and Time Limitation. ‘The representations, warfanties and other- .

terms and provisions of this Agreement and any ceitificate delivered putsuant hereto shall L
survive the Closing of the transactions contemplated hereimider. Notwithstanding the foregoing, '
after Closing, any assertion by Parent or Buyer or any Buyer Indemnified Pasty that Séller or

GAC is liable to-Parent, Buyet or any Buyer Indemnified Party for indemnification under

Section 7.1¢a) of this Agreement must be made in writing and must be given:to Seller and GAC

(or not at all) on or prior to the 12 month anniversary of the Closinig Date; except (a) for

indemnification for matters addressed in Sections 2.7(a)(v), 2.18, 2.19, 2.20, 2.21(b)(xxi)-(xxiv),
2.22(1)~(n) and 7.5, which must be made in writing and must be given to Seller and GAC (or not

at all) on or prior to the date that is ninety (90) days after the date on which the applicable statute

of limitations expires with respect to the matters covered thereby and (b) for indemnification for
“breaches of the representations and warranties contained in Sections 2.1, 2.2 and 2.3, which must

be made in writing and may be given to Seller and GAC at any time after the Closing Date

without limitation. After Closing, )any assertion by Seller or GAC or any Seller Indemnified

Party that Parent or Buyer is liable to Seller, GAC or any Seller Indemnified Party for

indemnification under Section 7.2(a) of this Agreement or the certificate delivered in respect of

Section 5.2(a) of this Agreemient must be made in writing and must be given to Buyer and Parent

(or not at all) on or prior to the 12 month anniversary of the Closing Date, except for

indemnification for breaches of the representations and warranties contained in Sections 3.1 and -

3.2, which must be made in writing and may be given to Buyer and Parent at any time after the

Closing Date without limitation. : '

87

[INYCORP:2357394v19:4732W:03/16/04—-04:22 p}]



Sechon 7 7 Sole and Excluswe Remedy EXCEPT IN ALL CASES FOR CLAIMS OF, OR

: CAUSES OF ACTION ARISING FROM, FRAUD, BAD FAITH OR WILLFUL MISCONDUCT, FROM AND

AFTER THE CLOSING, THE INDEMNIFICATION PROVISIONS OF THIS ARTICLE VII SHALL BE THE
SOLE AND EXCLUSIVE RIGHT AND REMEDY OF EACH PARTY (INCLUDING THE SELLER

- INDEMNIFIED. PARTIES AND THE BUYER INDEMNIFIED PARTIES) (I) FOR ANY BREACH OF THE

OTHER PARTY’S REPRESENTATIONS, WARRANTIES, | COVENANTS  OR AGREEMENTS CONTAINED
IN TI{[S AGREEMENT OR (II) OTHERWISE WITH RESPECT TO THIS AGREEMENT OR THE

'TRANSACTIONS CONTEMPLATED HEREBY, AND THE PARTIES WAIVE THE RIGHT TO.ALL OTHER

REMEDIES H PROVIDED, HOWEVER, THAT NOTHING SET FORTHIN THIS SECTION 7 7 SHALL BE

. DEEM:ED TO PROHIBIT OR OTHERWISE LIMIT EITHER PARTY’S RIGHT AT ANY TIME BEFORE ON

OR AFTER THE CLOSING DATE, TO SEEK INJUN CTIVE OR EQUITABLE RELIEF- FOR THE FAILURE
OF THE OTHER PARTY TO PERFORM ANY COVENANT OR AGREEMENT SET FORTH HEREIN .

. Section7.8  Treatment of Indemmﬁcatlon Payment All mdemmﬁca‘uon payments
made pursuant to this Article VII shall be treated by. the partles as adjustments to the Purchase
Pnce unless otherwise reqmred by apphca‘b]e law ! ’

ARTICLE VIIL
MIS CELLANEOUS

Section 8.1  Amendment and Modification. “This Agreernent may be amended,
mod1ﬁed or SUpplemented only by a written agreement sxgned by each of the parties hereto.

4 Sectlon 8.2 Waiver of Comphance Consents. Any failure of Parent or Buyer, on the
one hand, -or Seller, on the other-hand, to- comply with ariy obligation, covenant, agreement or
condition herein may be waived by Seller or Parent or Buyer, resp ectively, only by a written
instrument signed by the party granting such waiver, but such waiver or failure to insist upon
strict compliance with such obligation, covenant, agreement or condition shall not operate as a
waiver of, or estoppel with respect to, any subsequent or other failure, Whenever this Agreement
requ1res or-permits consent by or on behalf of any party hereto, such consent shall be given in
writing in a manner consistent with the requirements for a waiver of compliance as set forth in
this Section 8.2.

Section 8.3. Notices. All notices and other communications hereunder shall be in

‘writing and shall be deemed to have been duly given when delivered in person, by telecopier

(with a confirmed receipt thereof) or registered or certified mail (postage prepaid, return receipt
requested), and on the next Business Day when sent by overnight courier service, to the parties at
the following addresses (or at such other address for a party as shall be spemﬁed by like notice):

(a) 1f to Parent, to:

White Mountains Insurance Group, Ltd.
80 South Main Street

Hanover, NH 03755

Attention: Robert Seelig, General Counsel
Facsimile: 603-643-4592

[INYCORP:2357394v19:4732W:03/16/04--04:22 pj] 88



